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October 26,2007

MkhelkT, Sn^,AdmWstn^veOfGcer
State Board of Funeral Directors
P.O.Box2649
Harmburg,Pa.l7]05-2649

Vtaei&ail: sr-Ajinet-sha;$m^ pa os and msmevi^aate.)% us

Re: No. 16A*4816 - Pmaeed activities of unlicensed employees

[Dear Ms. $mey,

I am wnting you in oppomltlon to the proposed mlemakiag no. 16A-4816 * Preoeed
activkk* af imiicensed ek^)loyee& these regulations shbuM Aot be approved for three
reasons. Fb# they exceed the statutory m d h ^ ^
Second this Board has not shown thai Peaosyhama consumers are being bariaed by
unlicensed eiqp&pyiaetxrBygBOtssKdiing preiKNsd. Therejlbrf the# wim compelling, reason
K)iss&M:tl*es&jRrguJatK)iK& IlEudtbgsxrre*piLaUkHis<33R3:tbf<xHafWk%\Mkii:uad conWika the
Federal Deckkm o f Walker V. Fl%#m.'

A plaia language reading of the ̂ atute ckarly shows (hat 13(c)alk)v% a funeral director
to enter i%«o ptcneed contacts direc%(hixgW) or W m ^ en#pyee3), or through
an agent ^bis agent). Section 13(c) of the act SWe% 'Wopgnwrn of Aw (Aow A BceaW

coM&ecf vf(6 a Z/w^^eraw? fo readeryWera/ ferpfegf A? fwcA perwm vAf m wgfdW "
The intent ofthe legklatme k ckar »nd twimbiguowL

These proposed regulatioas are go overly resWciive that they tota^ovemde and negate
(be privileges granted in 13(c). Thirteen C cw^mth/ permits the 5m@ml W h y to gmploy
saksrepr^Ka^atrvetb meetv^i^6umyy,eng@gemd^9C^^
and actqal seketion of services and mefchandise, prepare workahaaa. proposals and

UnUed State* Diane* Ceoh &r the Middb Disbio* of fen A^4v«nia m &* meBer eaptwned M!di#el
Walker. «l*L v. Jodi FWtkm. staL No. 4; CV^M2152



initiate contracts for the funeral directors final review, acceptance and signature. These
regulations propose to remove from the Mineral provider the r%hts the legislature has
granted. These many years' preneed oriented tuneral Arms across this Commonwealth
have operated under the existing law without harm to the consumer..

These regulations overturn the law by only ptrmitting a Aneral employee to perform two
minor functions (13,206a (b) (1) (2)) and prohibit him from performing the seven
junctions (13.206a (c) (!) thru ($)) that would m any other industry be the items you
ivould expect your sates repre&ehtatrvc to perform, I can only conclude these regulations
have been mteatxmaUy designed to 6>rce funoal directors apj to use unlicensed
employees to sell pre-need.

Judge Jones recognized the mind set of this Board in creating unnecessary restrictions to
preneed sales in (he Walker v Flitton decision:

* Page 48. "7%er^/bre, fAe A x W wemWr'; fmfefpr*fa#OM < f̂Ag Jxzw &M<f /Ae
nzWfwgj9foM»#/(%w we more enleMff w /Aao mecefMry owf we wof MaMvWy

Board h*a W ^ d to @h#y m popmeHiBf meed for A«ae reg**at*oas
The second re@K)n these r^ularkwia should not be approved is because the state board
has failed to meet its burden in showing there is a compelling need to issue said
regulations. The Board has submitted no factual evidence to establish that there arc any
problems with pie-need. Therefore pre-aeed w n t r * ^ currently being sold by funeral
directors are NOT causing harm to the consumers of the Commonwealth regardless of
whedier sold by licensed er unlicensed employees or agents. Without documented
consumer Tiarm what compeUing reason does the Commonwealth have in restricting the
activities of its licensee's when the activates the proposed regulations re&tiict have caused
no consumer harm.

Judge Jones also noted in Walker V. Fl&ton that the Board failed to show any compelling
need for such broad restrictions on licensee's rights:

* Page 1 & "?%#? & do evfdewce jn #e #eco/t% Ao#n>e% ffwdogfmg fAe azfwe <%f

f;MkyA)R." (emphasis added)
* Page 26. *7%ere # w ^WokMOg f W /Ae Dig&A(&o*& # e gd#^ /W/y wuf^zeaf /Ae

refewmf &meg &i ordley fo j(&mr Aefr aaMwwpdow #W/ygMee<f Wfc!m/W fy
wmRcemMf/ jW^WJluo& 6y cowkudfrnig rg$eofcA, «or (&f (iky comp/e# gf«(Aw w

< /̂Ae groWmg jTreMeei/ iwJWry. '
* Page 37; " . . fAe r#%W 6r î pmwf q^evftkwe a$y()f#ng fAe j?MVM«ff/on fWf

Wicewe^ %M«W(AWf g«(pZ0%</ &y,/w«w# <6rec&#f ^Ao a « f f ^ fo duwmumdff

A%RX^^ : . - ^ - : : ^_ ' : .



The proposed reeu Wong vio^te the tsstncf pf Walker V. FHtton
I note that in "Background and Need for the Amendment" preamble to these proposed
regulations the Board quoted extensively irom Judge Jones in the Walker v, Fulton
decismn. 1 firtber note that the quotes given oAen vwre seieclive and tended to ignore
other coinmenta in and around the selected quote. The ei&ct was to deflect the full
impact of Judge Jones decision. I encourage you to read the full decision for your self and
draw your own conclusions. (A Copy is attached)

The most comprehensive statement by Judge Jones that summarized the thrust of his
decision is found on page 35:

fgrv6;e^. //gnp, of /Ae Wffeased f W i f { ^ ore Anma/ ̂ , a i^rvKfal fB%p7pym&
em/ f/v%ff(}' wnfroJW 6y o WcemW ##erof ff;rgcf(v, ;f (%?pearf f W ma/iy <^f/v
Z)(f/fM&fmfj (%e &%zr<6.) coAywmer co/icer/ff ofg owe«/^W omf fA%? MMp/aogff.
FwiAfr, 6gcowfe fAe faw re<y«frgj gf/ prpwaf cownacfy fo Ae ^gnea! A}' ayi/wrW
(#ferfor, /Ag /wwra/ (&recjfDr wu.(f rgvfew Aif e«p/q)*&r''woft eocA fime fAgy

As we can see by Judge Jones comments above the Judge:
1. Acknowledges that the Law allows a funeraJ director to utilize unlicensed

employees or agents to make preneed sales.
2. Those employees or agents may disseminate prjeeand other information,
3. Those employees or agents must be supervised by the fUnerat
4. The employee or agent may prepare the contract and submit it to his employing

funeral director A r signature.

~ Trained pre-need w lw empkyees can be equally efkctive * ; my I kgnW employee in awiakg
cbnaumos In making Aeirpre-fetd amwgomaita. 1* is no* oompic* to W n Am**) sale* ptopk w tb«
proper p-oopdunK to onWgn a pracW AmmU; In &ct moMumy sdhoob have IWe ia the w&y ofcjga room
imining on sale% meWWdWog ?r Ac procedures Mif paperwork involvgd fAih # e acfu&i f tmetd (or a#-
nted) wramganepts. The real Wning in at^nwd and prenwd wWgamenB @pd m^harHiWnjg is
AAdam^iialTy leamW *% Ae job. Therefore the Amond d^waoA who degmplohaYt wnlicmaed wlespeople
of agent: wi l l train Acm in piteiMly the aame mmnof h t irmimhb Koenwd *afT Eadi Swporyi@or ornwubr
is currently resptmsible 6 r Ae conduct of all his aoapk^MS and WB1 hot peAnR ady aclion by h k WcenW
or unitcensed empbyees or *gwk thai might l ist ihc firm's hipwt*6oh in diecoinhiimky or sahaions by
Ae Stale Board against hb license.



It is clear thai the Judge recognizes thai 13(c) authorizes a preneed sales person to act as a
legal exlensmn of the funeral director with the ability to work with a family from
introduction through the preparation of the contract ifbr bis employers. The Judge Anther
acknowledges that only the funeral director cam sign the contract thereby consummating
the agreement.

Yet proposed regulations ]3.206a 9 (c) (l)through (6) and 13.206a (d) prohibit the very
conduct authorized hi 13 (c) and which has been confmned by Judge Jones &s conduct
(bmj rf#y bp legally per&rme4 by unHiicfnsed employees or agen%9. OnecwWya^ome
ma* the Board m presaatmg these regulations is intentionally attempting io negate the
legislative intent of 13(c) and to overturn the Federal Walker v. F&ton decision.

In the spin* of co-6pth*Awi with A t rsgrnWery procew her* are my deWbd
commeub regmrdlu% theregaWkm *s pmpewd:

13.1 DWkkions

PrmmeW At#hT$v This definition is unnecessary and "Any activity" is overly broad and
should be denned. This ako conlKcls with (he proposed 13.206a (d).

f r^owd Axneral contract: The definition in the existing regulations of a "Prepaid burial
contract" seems more than adequate rendering this iiew definition unnecessary. In
addition the final portion," whether or not the funeral entity receives preoeed funds", is
very problematic. First i f the funeral director does not receive any funds Aere is no
contract. Second this would seem to imply the Board would consider a funeral insurance
policy a contract with the funeral home- when in fact it is a contract with an insurance
carrier. This appears to conflict the exemption given licensed insurance agents proposed
in 13.206s (d)

13.2^6* UtiWzmttoB o|TpmMcemi^$m#wee$ by # (haer** emtHv.

13.206a (1) requirmg the &neral entity to be responsible for the conduct of its employees
k the only reasonable proposed fegtuatSoa in (his proposal and should be retained.

* However I question who will be held responsible. This indicates the establishment
(entity) wil l be held responsible as opposed to the nmeral director or supervisor. 1
suggest the language be revised to hoW the funeral supervisor responsible.

13.206a (2) should be deleted. Requiring the funeral supervisor to be resjionsible for the
conduct of hi& employee adequately protects the pubUc. I f tW i^uirement of close
supervj$ion is feteined % nmAte defined. What a reasonabk (dose) superymon to one
may be loose supervision to another. Left undefined this section * iG surely lead to
proseculonal excess.

%%g^%y



13.206a (3) should be deleted. The Board has referred to section 1l(a)<8) of the act as
justifjcation. The purpose of 1 l(a) (8) when the law was dra&ed was to prohibit a funeral
director 6om paying a commission or gratu&y to the employees of hospitals, morgues,
old & Ik's homes or cemeteries for the "steering" of a deceased family to a speeiGc
Ameraldm^wattbetmTe^adeath. Th!sw^wrH)^ topze%^tMrx i iWW(0)d
ogen real) abuse of families immediately after a deaA when they are yumerabk. There
was no preneed̂  when the statue was enacted. Section l l (a) (%) mis never intended to
apply to employees of the funeral u; furtherance of their empioymem.

* T j * Board & ( & * justified Ws Mguiatmnbysta^ghhkpmvmonk
intended to reduce the employee^ incen^ve to permade a ous$omef to select
Ameral services and merchandise whether or not that selection would be in
the customer's test Interest," It is obviouk thai ibis board only has experience
with dealing wimgnewngAmilies wan at meed situation.

* In a preoeed a t̂uation^ when the customer's is in W l control of his emotions,
no such 'overselling' is possible. In addition the Board overlooks two other
realities of pfeneed: 1) no funeral employer will tolerate such actions by an
employee for fear of damaging his reputation, 2) salespeople success requires
complete satisfaction of not only the immediate customer but on future
generations of customers that the immediate customer may talk too,

* It does not protect the consumer one iota to regulate how a funeral business
pays As employees; whether that be commission^ salary or hourly (sbouM the
board then require all funeral stafTbe adary so the hourly employee does not
take 3 hours to make an arraignment when it should have been done in 1 %).

* Once again holding the &mera! supervisor responsible for the actions of his
employees adequately protects the public in this area,

13.206a (4) should be deleted. Requiring the Mineral director to meet face to jace with
each customer before entering or offermg to enter into a preneed contract is overly
restrictive and wonecessary. I f the fiiqeral aupefvisor is n^onsible for the conduct o f his
en^yeethatsupomgorXMUciBUKtbeyar^ The
stales need to pmtec* the consumer is thereby salWed-

* Why does the state wish to unjustmsbly handc#Ttbe Ameral proidder. It should
be that funeral cntWea decision as to wheCber it feels its repntatibo in Ihe
community is sa& by allowing hk unlicensed employees make preneed
arraiggojlnents without the Rin#a3 dutciof persohaily present.

* As *be size of a & m mcreaae* it ia harder and Wrdej fbr the fumearai s#^*ni$br to
do all things He or she nmst be able to delegate Mo trained md responsible
employees various Aihctibns, A^need is a junction many funeral homes wish to
Wve handled by trained cuslom^gefviee salespeople.

* Tbarp are acteaBy Wr immbeM of AmilW who do not wWi to meet w*6 a
Amoral director or even come lo the fkneral home to stket merchandise



(supers&utioa). They request we come (a their borne to make the pceneed
arrangement using catalogs and brochures &r the selection of merchandice.
Factually it is not that diHkult to ham how to arrange a funeral (though each
Ameral director you Wk too wiU try to convince you it verges on W i n surgery- it
is not). M6stWulieshB\v&&mWeaorkmwpiwi9elywhattypeofaerv^
they want when they walk in the door, mefchandiAe k 9ioq))y a selec^kxn process
based on appeacanee and cost, the balance sod &e bulk of time is qiegt on the
myriad of details which arealUaid out in AU in the thokpro-arraignmeDt fonns/

13.206a (5) should be deleted. What poawble consumer protection d o * the stateaee in
this pmpogal? Surly this is the most ridiculous section o f all. FWt-on the face of it tha is
overly restrictive. What other wdustry is ̂ o "^hog-tied" by Aa own regulatory board that
its employees are required $o have such a disclosure. Second-Tbeae proposed regulations
contradict themselves since l3^06a (e) (4) and 0 ) p m h W the employee from making
fmancial arrangements or entering into contracts. What possible documents would the
employee be asking the customer to sign that would require this disclosure.

* What ihopM k imbmAmbd here h A * t mmv «o#tr»et e*#c^ttd # k h *be
commmmerbv mm «x^ *ce#MW *mAW ^ar«^eq^#^^ reyk^W
aad mkaed by m Aimer*! 0 f fc t0 r ^#Wm #l*<nM? **(* **M contract ?%m|̂l pot
hf h th^k* om the eommumer m m ^ # M^IW4i T ^ l « w t k » K currently done in
Pennsylvania and other areas o f the country (Iowa for example) whether by
regulatbn or good business practice wMhout any consumer harm, th is abo
mimics 13(d) of the statute wbichnefmits unlicensed employees lo make tentative
funeral arraignments to grieving iaibilies Which must be ratiRtd by Ae nmeral
dkector within 48 hours. It seems logical to allow the same amount of time for the
funeral director to ratify a pre-need sale that the statute alk>w$ Rtr an at-need sale.

13.206a (b) (1) and (2) allow the employee to distribute the general price lists of the
employing entity (*oaly) and to provide general assistance ^incWing communications
with customers, w t otherwise pmhibhfd by this f%Mf f (emphasis added), Thig relegates
the employee to 16k more than a clerical position.

* * 13 (c) permits the nmeral director to have an agent. There is nothing wrong with
that agent working foi more than one funeral: home. In a small estabUshment there
may not be enpugb preneed **wprif fbf o^e individual It k hxwnbent upon the
funeral director to establish the boundaries of the agency relation&hip. It) the past
decode there has beeb more than one qf these Qrpcs of insurance agent Sharing"
arraignments swccess&Uy o fWng preneed to me mutual bene& of rnukqile
funeral homes and the general public.*

* I would be honored to hoal *ay member of gmup Of members of the Pro&ssknal Liceosuor Committee,
1RRC army o&er *$«acy# JefkomMernqrial Pm6d Horn* iademMsm# how aprmeed smiw
oqnfcrwce w d w r
* The Ca&olk Fimehdflmrof the DwoeMs of Mwsbwrgh was ooc web prognwn.
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13.206a (c) (1) through (6) lists what an employee may not do. The** ^prohibited* @*A@
are praciaeh/ the thmg: I want my pnated smkaptopk 4o do for my Brm.

* f h h reeW***0B sho^W b@ renwd to move these &i* Aems ixp to tht ^permitted
at**' of 4*t loo fbY The kgitimafe Merest of the state of protecting the consumer
k adequately covered by hoWing the funeral director pro$kWona!ly responsible
for the actions of his employee's.

* In all business employers ̂ delegate" various aspects pod. responsibilities of the
business to trained and trustworthy employees. Yet the employer is held
pmf&psxmalty accountable (by their gqvemmg body) and publicly accom&able
(themr reputation In the community) 6 r the acts of each of their employees. In this
regard evearaaking Gnancial arraignments fbr a funeral is currently and should
remain a function the funeral director can delegate [as authorized in!3(c) directly,
indirectly or through an agent)

* In this regard delegating the function of Preneed sales in funeral service is no
diSereni: than saies in any other industry, in reaiily sales made at the time of a
death have a far greater potential of funeral director abuse or indirect pressure to
high # d the merchandise sale (^up-selling'), In fact the average preneed sale is a
lower gross sale than (he average Ai-Need saje (consuroeYs make more frugal
decisions without tears in their eyes).

13.206a (c) (7) is unnecessarily dupikative of the statute.

13.206a (d) needs substantially revised. On kg face this seems to exempt licensed
insurance agents. However in actual practice it does not The only insurance agents
working in the faneral industry as those oBerlngspecMizc^ insurance policies designed
specifically to fuod prenegd funerals. These ^funeral' insurance agents are licensed
funeral directors, employees of the funeral home or independent agents employed by the
funeral home to further their establishments preneed qctMties (your general insurance
agent who sells you a $50,000 or SIOOJDOO life insurance policy does not generally deal
in the relatively small policies involved in funding a single funeral).

To prdvWe Pennsylvania consumers with more preneed options the Board should
consider expanding the ability of licensee's to of&r prepeed through mUicemcd
enipkyeef and agents while protecting consumers by holding the funeral supervisor
responsible for their conduct No funeral supervisor or funeral home owner m i l allow his
uaiictoaed employee or agent to do anything that would affect hw reputation. When you
come right down to it to that consumer that salesperson k the r^wsentative o f the
Weral home. A funeral establishment MO not ndc the negative publ ic^ of a dWatWW
preneed dient let alone the poteotW a potential enforcement actioa by this State Board.

7- f % u « ^



Tie Board should take comfort in the Act that thousand* of pranced contracts are
consummated with Pennsylvania consumers each year and that the Board has had
virtually a statistical zero of consumer complaints regarding preneed contracts. This alone
speaks volumes as to the consumer care and professionalism exhibited by funeral
directors making preneed jsales yvith unlicensed employees or agents. There is simply
mot a problem b AuHatl pfcheed&at «4#l rM additkm*) fggmhtMwi.

However i f the Board feels compelled to issue new regulations I suggest they need only
promulgate two 0 ) regulations to protect Pennsylvania consumer and to clarify the
responsibilities of licensed funeral directors in regards to pre-need sales.

1) That ^ Supervisor ofeach funeral home k responsible for t k
licensed or unlicensed employees and agents.

2) AH contracts executed by otWthanaBcensed (uneral director by confirmed and
approved by a fimeral director within 48 hours and saM contiact shall not be
binding upon the consumer until so ratified.

Again I wish to state my adamant opposition to these proposed regulations based upon
the grounds that they 1) exceed # * authority granted under the statute and 2) the Board
has shown no compelling need to issue these regulation as there is no documented pattern
of consumer harm, and 3) the regulations violate the federal Decision of Walker v.
Flitton.

Harry O j # e !
President

CC: via Email:
Arthur Coccodnlli Chairman IRRC
John H. Jewett, Regulatory Analyst, IRRC
Fkma E. WilmaKh, Director of Regulatory Revkw, IRRC
Heather Wimbusb Bmefy, Asskkmt Counsel IRRC
Reprcaehtative P. Michael Sutra, Chairman, House Professional Lkensure Committee
Marlene Trammel, Executive Director, House Professional Licensure Committee
Christine Line, Counsel, House Professional Licensure Committee
DonaW f l MorabWo, D. Ed, ompe of Public Liaison
R^rescntative Stanley Saykr, HoasePtofbssjomll Licensure Committee
Repmaentativie Susan Hehn, Mouse Professional Licensure Comnuftee
lames J. Katz, Esquire
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