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October 26, 2007

Michelle T. Smey, Administrative Officer
State Board of Funeral Directors

P.O. Box 2649

Harrisburg, Pa. 17105-2649

Via email: sefunerabd state paus and prsmesiisiale paus

Re: No. 16A-4816 - Preneed activities of unlicensed employees
Dear Ms. Smey.

| am writing you in pppesition to the proposed rulemaking no. 16A-4816 - Preneed
activities of unlicensed employees. These regulations should not be approved for three
reasons. First they exceed the statutory authority granted in the Funeral Director Law,
Second this Board has not shown that Pennsylvania consumers are being harmed by
unlicensed employee or agents selling preneed. Therefore there is no compelling reason
to issue these repulations, Third these regulations directly conflict with and contradict the
Federal Decision of Walker V. Flitton.'

A plain language readmg af t}m stalute Lkdrly *;h(:vwa that 13((:} alk»ws 4 funeral director
to enter into preneed contracts directly (himself) or indirectly (his employees), or through
an agent (his agent). Section 13(c) of the act states, “No person other than a licensed
Suneral direcior shall, directly or indirectly, or through an agent, offer to enter into a
cantract with a living person to render fimeral services 1o such person when needed "
The intent of the legislature is clear and unambiguous.

These proposed regulations are so overly restrictive that they totally override and negate
the privileges granted in 13{c). Thirteen C currently permits the funeral entity to employ
sales representative to meet with the family, engage in discussions regarding the pricing
and actual selection of services and merchandise, prepare worksheets, proposals and
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initiate contracts for the funeral directors final review, acceptance and signature. These
regulations propose to remove from the funeral provider the rights the legistature has
granted. These many years® preneed oviented funeral firms across this Commonwealth
have aperated under the existing law without harm to the consumer. .

These regulations overturn the law by only permitting a funeral employee to perform two
minor functions {13.206a (b) {1) (2)) and prohibit him from performing the seven
functions (13.206a () (1) thru (6)) that would in any other industry be the items you
would expect your sales representative to perform, 1 can only conclude these regulations
have been intentionally designed to force funeral directors not to use unlicensed
emplovees to sell pre-need.

~Judge Jones recognized the mind set of this Board in creating unnecessary restrictions o
preneed sales in the Walker v Flitton decision:

o Page 48:"Therefore, the Board member's interpretation of the Law and the
resulting prohibitions are more extensive than necessary and are not narrowly
tatlored 1o meer the asseried interest.”

The second reason these regulm‘mm f;hmﬂd not be approved is because the state board
has failed to meet its burden in showing there is a compelling need to issve said
regulations. The Board has submitted no factual evidence to establish that there are any
problems with pre-need. Therefore pre-need contracts currently being sold by funeral
directors are NOT causing harm to the consamers of the Commonwealth regardless of
whether sold by licensed or unlicensed employees or agents. Without docurnented
consumer harm what compeliing reason does the Commonweahh have 'in restricting the
activities of its licensee’s when the activates the proposed regulations restrict have caused
no consumer harm,

Fudge Jones also noted in Walker V. Flitton that the Board failed to show any compelling
need for such broad restrictions on licensee™s rights:

e Page 15! "There is no evidence in the Record, however, disclosing the nature of
1}7:.5 ffm e‘ermg pmb{gm ()iker than this o one e unsubstamtiated opinion of

® Pag& 2& “Themﬁ i no ewdene@ that the Defendants (the Board) fully analyzed the
relevant issues in order 1o test their assumptions about preneed solichiation by
urlicensed individuals by conducting research, nor did they complete studies or
take testimony in an effort to cregie o cavefully crafied response to the exigencies
of the gmwfng prenced industry.”

o Page 37 “... the record is devoid of evidence supporting the proposition thul
conswmers in Pennsvivania hove expertenced difficulfies ar the hands of
wnlicensed individyals emploved by funeral divectors who attempt to disseminate




truthful informaiion regarding preneed funerals and life insurance policies fo
Sund them.”

The propesed regulations violate the essence of Walker V, Flitton

I note that in “Background and Need for the Amendment™ preamble 1o these proposed
regulations the Board quoted extensively from Judge Jones in the Walker v. Flitton
decision. 1 further note that the quotes given often were selective and tended fo ignore
other comments in and around the selected quote. The effect was 1o deflect the fuil
impaet of Judge Jones decision. I encourage vou to read the full decision for your self and
draw yvour own conclusions. (A Copy is attached)

The most comprehensive statement by Judge Jones that summarized the thrust of his
decision is found on page 35 ‘

s We fuil 10 see, an the record before us, what governmental interest exisis relating
to allowing ondy licensed funeral directors, rather than non-licensed insurance
salespeople who are emplayved by, or agents of those funeral directors, 1o interact
with customers ard disseminate price and other information regarding preneed
services. Hlere. as the unlicensed Pluintifis are trained °, supervised, employed,
ard divectly controlled by a licensed funeral direcior, it appears that many of the
Defendants {the Boards) consumer concerns are overstated and thus misplaced.
Further, because the Law requires all prenced comracts to be signed by a funeral
director, the funeral director must review his employees”work each time they
submit u contract for his signature.”

As we can see by Judge Jones comments above the Judge:

1. Acknowledges that the Law allows a funeral director to utilize unlicensed
employees or agents to make preneed sales.
Those employees or agents may disseminate price and other information,
Those employees or agents must be supervised by the funeral,
The emplovee or agent may prepare the contract and submit it to his employing
funeral director for signature.

N

: Trained pre-need sales employees can be equally effective as any licensed employee in assisting
consumers in making their pre-need arraignments. 1t is not complex to train funeral sales people in the
proper procedures 16 arfaipn a preneed funersl: In Betmortuary schools have Hittle in the way of class room
training on sales, merchandizing or the procedures and paperwork involved with the actual Preneed (or at-
need) arrangements. The real trumning in at-need and prenced arrsignments and merchandizing s
fundamentally learned on the job. Therefore the funeral directors who desire to have unlicensed salespeople
or agents will train them in precisely the same manor he trains his Jicensed staff. Each Supervisor or owner
is currently respomsihle for the conduct of all his employees and will hot permit afiy sction by his licensed
or unficensed employees or agents that might risk the firm's reputation in the community or sanctions by
the State Board against his license. ’




It is clear that the Judge recognizes that 13(c) authorizes a prenced sales persontoactasa

legal extension of the funeral director with the ability to work with a family from

introduction through the preparation of the contract for his employers. The Judge further
acknowledges that only the funeral director can sign the contract thereby consummating

the agreement. -

Yet proposed mgulaﬁ@ns 13.206a 9 (¢) (1) through (6) and 13.206a (d) prohibitthe very
conduct avthorized in 13 (¢} and which has been confirmed by Judge Jones as conduct
that may be fe g@ﬁx perfor y unlicensed emplovees or agents. One can only assume
that the Board in presenting ﬁmse regulations is intentionally attempting to negate the
legislative intent of 13(c) and 10 overturn the Federal Walker v. Flitton decision.

In the spirit of co-operation with the regulatery process here are my detailed
comments regarding the regulation 25 proposed:

13.1 Definitions

Preneed Activity This definition is unnecessary and “Any activity” is overly broad and
should be defined. This also conihicts with the proposed 13.206a (d).

Prenced funeral contract: The definition in the existing regulations of a “Prepaid burial
contract” seems more than adeguate rendering this new definition unnecessary. In
addition the final portion,” whether or not the funeral entity receives prenced funds™, is
very problematic. First if the funeral director does not receive any funds there is no
contract. Second this would seem to imply the Board would consider a funeral insurance
policy a contract with the funcral home- when o fact #t is a contract with an insurance
carrier. This appears to conflict the exemption given licensed insurance agents proposed
1 13.206a {d)

13.206a (1) requiring the funeral entity to be responsible for the conduct of its employees
is the only reasonable proposed regulation in this proposal and should be retained,

¢ However I question who will be beld responsible. This indicaies the establishment
(entity} will be held responsible as opposed to the funeral director or supervisor. |
suggest the language be revised to hold the funeral supervisor responsible.

13.206a (2) should be deleted. Requiring the funeral supervisor to be responsible for the
conduct of his employee adequately protects the public. If the requirement of close
supervision is retained it must be defined. What is reasonable (close) supervision to one
may be loose supervision to another. Lefl undefined this section will surely lead to
prosecutorial excess.




13.2063 (3) should be deleted. The Board has referred to section 1 1(a) (8) of the act as
justification. The purpose of 11(a) (8) when the law was drafted was to prohibit a funeral
director from paying a commission or gratuity to the employees of hospitals, morgues,
old folk’s homes or cemeteries for the “steering” of a decessed family to a specific
funeral director at the {ime of a death, This was written to prevent the potential (end
often real) abuse of fantilies immediately after a death when they are vulnerable. There
was no preneed when the statute was enacted. Section 11(a) (8) was never intended to
apply to employees of the funeral in furtherance of their employment,

e The Board further justified this regulation by stating “this provision is
intended 1o reduce the employee’s incentive 1o persuade a customer 1o select
funeral services and merchandise whether or not that selection would be in
the customer’s best interest,” It is obvious that this board only has experience
with dealing with grieving families in an at-need situation.

¢ In apreneed situation, when the customer’s ts in full control of his emotions,
no such ‘overselling’ is possible. In addition the Board overlooks two other
realities of preneed: 1) no funeral employer will tolerate such actions by an
employee for fear of damaging his reputation, 2) salespeople success requires
complete satisfaction of not only the immediate customer but on future
generations of customers that the immediate costomer may talk too.

« 1t does not protect the consumer one iota to regulate how a fimeral business
pays its employees; whether that be commission, salary or hourly (should the
board then require all funeral staff be salary so the hourly employvee does not
take 3 hours to make an arraignment when it should have been done i 1 12),

#  Once again holding the funeral supervisor responsible for the actions of his
employees adequately protects the public in this area.

13.206a {4) should be deleted. Requiring the funeral director to meet face to face with
cach customer before entering or offering to enter into 3 preneed contract is overly
restrictive and unnecessary. If the funeral supervisor is responsible for the conduct of his
employee that supervisor will ensure they are trained to the funeral homes standard. The
states need 1o protect the consumer is thereby satisfied.

e Why does the state wish 1o unjustifiably handeafY the funeral provider. It should
be that funcral entities decision as to whether it feels its reputation in the
community is safe by allowing his unlicensed employees make preneed
arraignments without the funeral director personally present.

«  Agthe size of a firm increases it is harder and harder for the funeral supervisor 1o
do all things. He or she must be able to delegate 1o trained and responsible
employees various functions, Preneed is a function many funeral homes wish to
have handled by trained customer service salespeople.

¢ There are actually fair numbers of families who do not wish to meet with a
funeral director or even come to the funeral home 1o select merchandise
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{superstitution). They request we come 1o their home to make the prenced
arrangement using catalogs and brochures for the selection of merchandice.

e  Factually it is not that difficult to learn how to arrange a funeral (though each
funeral director vou talk too will try to convinee you it verges op brain 5 surgery- it
is not). Most families have 4 firm idea or know precisely what type of service
they want when they walk in the door, merchandise is simply a selection process
based on appearance and cost, the balance and the bulk of time is spext on the
myriad of details which are all laid out in fill in the hlank pre-arraignment forms.”

13.206a (5) should be deleted. What possible consumer protection does the state see in
this proposal? Surly this is the most ridiculous section of all. First-on the face of it this is
overly restrictive. What other industry is so "hog-tied” by #ts own regulatory board that
its employees are required 10 have such a disclosure. Second-These proposed regulations
contradict themselves since 13.206a (c) (4) and (5) prohibit the emplovee from making
{inancial arrangements or entering into contracts. What possible documents would the
employee be asking the customer to sipn that would require this disclosure.

Penmy ’Ivama emci c’ﬁb&r areas of the mumry { Ic)wa for examxﬁt:) wheﬂxer by
regulation or good business practice without any consurmer harm. This also
mirnics 13(d) of the statute which permits unlicensed emplovees 1o make tentative
funeral arraignments to grieving families which must be ratified by the funeral
director within 48 hours. It seems logical to allow the same amount of time for the
funeral director 1o ratify a pre-need sale that the statuie allows for an at-need sale.

13.206a (b) (1) and (2y allow the employee 1o distribute the general price lists of the
employing entity (*only) and to provide general assistance “including commumications
with customers, not otherwise prohibited by this chapter (emphasis added). This relegates
the employee to little more than a clerical position.

e ¥ 13 {¢) permits the funeral director to have an agent. There is nothing wrong with
that agent working for more than one funeral home. In g small establishment there
may not be enough prenced “work™ for one individual. It is incumbent upon the
funeral director to establish the boundaries of the agency relationship. In the past
decade there bas beert more than one of these types of insurance agent “sharing™
arraignments successfully offering prenee:é to the mutual benefit of multiple
funeral homes and the general public.”

* Pwould be honored to hosi sny member or group of members of the Professions! Licensure Conimiites,
IRRC or eny other agency at Jefferson Memorial Puneral Home to demiounsirate how s prepeed sales
conference. is done.

" The Catholic Fuseral Plan” of the Dioceses of Pitisburgh was one such program,
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13.206a {c) (1) through (6) lists what an employee may nof do. These ‘prohibited’ acts
are precisely the things I want my preneed salespeople to do for my firm.

acts’ of sectmﬁ (b) The ls,,gmmatf: m%u*nsﬁ of the %tau of protecting mc CONSUMEr
is adequately covered by holding the funeral direamr professionally responsible
for the actions of his employee’s.

o Inall business employers “delegate™ various aspects and responsibilities of the
business 1o trained and trustworthy employees. Yei the employer is held
 professionally accountable (by their governing body) and publicly accountable
(their reputation in the community) for the acts of each of their employees. In this
regard even making financial arraignments for a funeral is currently and should
remain a function the funeral director can delegate [as authorized inl3(c) directly,
indirectly or through an agent?

e In this regard delegating the function of Prenced sales in funeral service is no
different than sales in any other industry, In reality sales made at the time of a
death have a far greater potential of funeral director abuse or indirect pressure to
high end the merchandise sale (“up-selling”). In fact the average preneed sale is a
lower gross sale thap the average At-Need sale (consumers make more frugal
decisions without tears in their eves).

13.206a (¢) (7) is unnccessarily duplicative of the statuie.
1 ‘“u 2{)6a (d) mé.,ds, &ubswmial}v tew isﬁd (m im fm_e ihis w,m% 10 exempt limme:d

warkn:g in ﬁw funeral mdustry as tha_se nffermg spauahmd insurance pohcms dgsx.gned
specifically to fund preneed funerals. These ‘funeral’ insurance agents are licensed
funeral directors, employees of the funeral home or independent agents employed by the
funeral home to further their establishments preneed activities (vour general insurance
agent who sells you a $50,000 or $100.000 life insurance policy does not generally deal
in the mlatm,ly small policies involved in funding a single funeral).

To provide Pennsylvania consumers with more preneed options the Board should
consider expanding the ability of licensee’s 1o offer preneed through unlicensed
employees and agents while protecting consumers by holding the funeral supervisor
responsible for their conduct. No funeral supervisor or funeral home owner will allow his
unlicensed employee or agent to-do anything that would affect his reputation. When you
come right down to it to that consumer that salesperson is the representative of the
funeral home. A funeral establishment will not risk the negative publicity of a dissatisfied
preneed client let alone the potential a potential enforcement action by this State Board.
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The Board should take comfort in the fact that thousands of preneed contracts are
consummated with Pennsylvania consumers each year and that the Board has had
virtually a statistical zero of consumer complaints regarding preneed contracts. This alone
speaks volumes as to the consumer gare and professionalism exhibited by funeral
directors making preneed sales with unlicensed cmployées or agents. There is simply
not a problem in funeral preneed that requires additional regulation.

However if the Board feels compelled to issue new regulations 1 suggest they need only
promulgate two (2) regulations to protect Pennsylvania consumers and to clarify the
responsibilities of eensed funeral directors in regards to pre-need sales.

1) That the Supervisor of each funeral home is responsible for the actions of all
licensed or unlicensed employees and agents, ‘

2} All contracts executed by other than a licensed funeral director by confirmed and
approved by a funeral director within 48 hours and said contract shall not be
binding upon the consumer until so ratified.

Again T wish to state my adamant opposition to these proposed regulations based upon
the grounds that they 1) exceed the authority granted under the statute and 2} the Board
has shown no compelling need to issue these regulation as there is no documented pattern
of consumer harm, and 3) the regulations violate the Federal Decision of Walker v.
Flitton. .

President

CC: via Email:

Artbur Coccodrilli, Chairman IRRC

John H. Jewett, Regulatory Analyst, IRRC

Fiona E. Wilmarth, Director of Regulatory Review, IRRC

Heather Wimbush Emery, Assistant Counsel, IRRC

Representative P. Michael Sutra, Chairman, House Professional Licensure Committee
Marlene Trammel, Executive Director, House Professional Licensure Commitiee
Christine Line, Counsel, House Professional Licensure Committee

Donald ¥1 Morabitio, 1. Ed, Office of Public Liaison

Representative Stanley Saylor, House Professional Licensure Committee
Representative Susan Helm, House Professional Licensure Committee

James 1. Kutz, Esquire




